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a'

S IMENT F ERROR.

TheTrial Court erred by failing to find a genui i,-,sue

of'material fact concerning the Trustee's breach of its duty and the

Trustee's actual conflict cif interest.

e The Trial Court eared b failing to fin a genxi ne is -ue

of material fact concerning the breach of the cvof good. faith

an fair dealing in the dual traekin.9 of loan , dii - catiun anti`.

foreclosure.

TheTrial Court erred by failing to find genume mmmes

of material hit ws- to vvbo the actnal holdew/ovvner of the Ap chants

etc and Deed of Trusit, therefore which entity is actually entitled to

coniplete the foreclosure.

11 .

ISSUES ER INI G T ASSIGNMENTS OF ERROR

I. Deed of Trwst Trustee has a high degree of Fluty t

both Grantor and Bene iclan and should not v ork for just one..



Did tl legislature N lolate till separaion of povvers

doctrine b v reducing the t̀rustee`s duty from a `'fdue duty" to

duh of ,good faith "'

If the Trustee lxiieves, that it ` , orks for the lank," is

tlmt an actual conflict of intemq .

4.. foes the dual tra i& processin : loan niodification

i,v ile also processing foreclosure ? viulate the Covenant of go aid-

and fair dealing?

Does the failure to disclose the decision - making ow.tier

of he loan violate the co- °enant > <ofgood faith and fair dealing,.

Does the fail ure to correct misinformation in the loan

modification interfere witli the modification' process and breach the

covenant to cooperate in good. faith

7 , des the failure, by the Trustee to require the

lbenefick r , to affirm it is the holder of'the lmmi &sort' dote re ult ina

procedurdl omission whicl voids the f lvelosure sale'?

l does RCAIV 62A.3-301 et;,seq, require, atwnefician t

prove to the trinntor Borrower that it is a bolder of the PromL -,sor

Note that is being enforced through foreelosvire of''a Deed ofTrust:''



Ill.

STATEMENTNT O THE CASE

Appellants, Ro Steinmann an(! Kathleen Steinniann,

purchased pTaperty in Clark County #'ashinggto in ` 0m., (CP tv

They obtained a loan against the Propel ., in J'Obruary of 2o08 fior

THREE HUNDRED I<Il, rYTUI Ufix-. ($35 ,000.€ ) DOLLARS,

ith 1nrlyMai .Banl- >_FSB as the Lender, (CP 114) In Septe nber of

009 With Mr, S''teim arm's income bein € luced, they appliedfor

of One W,est i inn , 1; 11. (CP i Thev. were advils d that tbe3 Could

of he helped by Indy-Mac unless they Nvere in financial trouble and

tb t %voul€l be refleketed by being spin default" can their loan

padme. - tits. Tl; e stopped teal €inn p .g Tn€ nt& . &, they c € im nccd

their loan modificationation process, they receiv a Notice, of Tutee's

Sale injanuanyofL'()10 voth tbe.:gale date schedifled for A,pril 30,.

2010. (CIS 114):

Appellants Steinmann received a "'trial modification" ification" frep

IndyMac. l ur a e Ser ices, a ; ivisi€n o One ' -!st Bank, 1 , B '.

under the ed ral Pix) rain kn i as, fhe 'Home Affor€ abl ;

Modification Program (IMAM P) and their payments were re ti.ce .



C u,5) The pending Tr- tee's Sale Nvas postponed at least three

a ) times with the letter postponerne t date in August being beyond

the one hun red tX -vCnt -- (120) d YS from the date of the original

sale. (CP ut, m̀, i 12 ,and 123)

Its September 20 -i , the Steinmanns received tice that

their "i,3ial approval" under UTATYI w"Els going to be disconE,inved.

CP u) Thiq were told that the "oN er" of the .loan deeme l the

to not be eligible for HANIP because, of N V inputs. In revievv ng

Those inputs theSteinnianns, realized the lnfor ation,had been

erroneously inputted by emplqv s of a M.oit age SerA 0".

CP - uO

The Steinmanns did not receive any Notke of

I t . cttl uan Y In August c r Septe c > - 10+ °t'he riy i t

Notice of Discontinuance` dated Jan-u-&rY24, 201:1 and the.

and u.5 (CP 124 an:cl t26 ) ; Other than the uclitot's recordin

nlnt, there > n identification of any >: "rtte" tats

When the Steinmaryns realized qv evere not going to be able

to <- cbieve: the loan modification, Mrs. Stei matrn begged the

I 9 e 14 PPE{ LIANTS A E ND.F', -DB



Region€:lTr€.€.stee. Services Corporation tee> postpone the. sale to

aflow time to work out the errors contained in the lrhan rn€ difi€ ation

application. A represernt- ati've of they Sondees

Corporation (An is gdorf) declinedto € o the postponement

indicating toy mrs. Steinmann "W work for the bank, In€iyMac, and

The last letter rep: l by Appellants wa from t e Trust

date June 21, € n stating One West Bank has ddressed all

concerns and 'the i In vv ul€l take place June 24 >k (CIS 1

Without obtaining ! a Restraining Order to stop the sale, the

h s €indent herein purchased the Steinmann property at the

mvner" € r "Investor` of the eininann lean, but that is not

ren -reale h-) an of the formal oe n in this Non,,Tu iicial teed:

of Trust Foreclosuresure pr€ cess. (GP n6)'

This matter comes rin before the Court as the Resj) dent,

P nnie Alae, attempts to eAc the St itimann4 from their hone

following the Trustee's &fle through an unlmvful' detainer process,



The Honorable Robert Levels entered an Order Gra-litin

espon et'. fbr, , aiLim rat)? Judgment indicating that he

had no genuine issue of material fact wl they shoilId not tale

possesyiom

lnterestingl `_ , Pla -anti ,, {Responden.tdid not contest the trot

of ativ of the stated tact. it did anempt to e.e he statement of

the. Trustee employee out as "hearsay.' The Motion forSummary

judgment  cv def"id'ed rased on t1ie "Dial ourtg.-, understan, ding of

the State of the lave in Washingtin u€r Deed of Trust - foreclostires

and the consequential unlwwffi:l detainer process..

STAT

A ' lotion -for 8u lr ia, j %lg Sept. The Standard u '>

e6evv or an :t ppelllate CourTt - viii yin ' rations or Summkiry°

Tudgmelyt is stated In the case of R&)&g

u-AYAAP Therein the Court of

FtTal  „sttc'`

Standard of Review The

Summary. l€ d m nt is w -ell
settled. We engage, ill the Sall -le



re thee-, in the light
most favorable to the non - moving
at—t,x " [citation omitted ] Roge

A Motion for' Summary,lu<lgment is to allow the Trial Cow-t

to dcaermiTi Y - w. , hether or not the €e -, is ai)y genuine issue of material

fact pu€ uant to Civil yule €j,6. There are € .and case's outlining

criteria for granting or denyingsuch ,'a €nofion. - The case of Milise -,%

outlines it

succli

the object and functian of the
summary judgment procedure, is to
avoid a usell trial; how. er, a trial
is not useless, but is absolutely
nec scar there is a genuine

nitte ,

ej) A material faet is one upon which
the Outcome of the Iffig'ation depends.
Otati w omitted]

4) in r € €ii€€g can a mation for
su€ mart' judpne i the court's

z "enu €ne issue ofmaterial fact exists,



not to resolve any existing faec al'
issue, [citation omitted]

7) In ruling ,mi a motion. for
smtnmaty judgment, the rmut'.x-misi
consider the materiel evidence and all

reasonable inferenrms, t ereftam most

avolra ly to file lionmo- 6 -1 party md"
when so cansidered, if reasonable
Men might rep -ac different
cvcmc t,sla s the r otion shool lie,

denied?' Ba1se v l -m-dens — cxx supra
iqr

In Wood v. Seale 5Z WA 2d 469, 2 Pgd 14
iirt rul  s, fc llo»vs.

In ruling'

sunm ry
mwst con

1"iel me-e :gig

s therefromm most
to die - nan -' Mmant - part ,

n so considered, if
le nien inight rear
c-on elusions, the motion
denieel because

s , s Lie. as to a material tact
Led. Brannon v.

Court



relative to hs contri i
negligence,, and that the court
erred in granting the motion fo
sunim.an judgment." Woody

Trial CA ts̀ Ord -or grantin
Surmra*- ud€ gni.en is vik e €fie nov
on the record before the Trial CoLirt at the

time of the Order [citation. €ant tted],

th ° € is no envin issue of material factr
and the moving ; tit is entitled. to
judgment as a matter of law. [Citation
omitted] All facts and remsonable
inferences from therm -are, to be

the eAden€ , reasonable persons c
reach but € ne conchislo . [Cit do

Stated mother vvay in Ward - v-.xWd  U- n €. r-,: _Wn. f

Ir,7, 872 . , the Court held:

if reasonable mint could draw
different cond- usions from undisputed
facts, or ifall, the facts nec esmaq to
determine the issues are not Present,



fl. 6 a t fix l_ ? UtWy &l D taing . Tbere are three (3

cases for the Couz  to consider in the € on e t of . ?pe'llahts` altuation.

Appellants ar before the Court n failed to seek a pre - `t$r ees

Sale .Inju c-ti €a, havinn offered the completion, of a Ì nist s

Foreelossure Sale, and RelPOndents sought-Miefws, the part of the

lawful D( -. ainer action allovved by RCNV 61.24.o6o. That shifts the

c.,cuse o action to RC14V 59.12,0,'30, I: 1 a Ilan v, 'azel'figI€:

la shin tote ISt.ite Supreme Court

held as fullo%,8

In order to protect the summary nature o
the al -flaw. it detainer prose -vdirr t,;,, alter'

11 Y . ..

asserted in -an wflauftfl detablel action.'"
Wita t ms omitted]

An exception to the general rule: is made
w. hen the counterclaim,',-iffizntatiV
equitable defense, or set is « ba „ mi

faeL4 which exousea tenanes breach.”

Citationn o ittf -A

We create today riot another exception,,
but a rule which is collateral to the



general nile- - Where the right to
pusse ceases to he all i &sti -e at any
time Ixt -ween the commencement of an
Unlawful Detainer Action and. trnx l of that

action, proceedings may be converted to

cross clainis counterclaims, and
affirmative defenses." Mundan

Where then follow Cox 'y

P.g)A 6 ji 8 ,  - hich arose directly out of a Deed of '.V.nLs

t e le i rep, Thetre the Cow he] d

Even it
I

the s̀tawtory € equisites to
o reelosure had been swisfied and the

Coxes had fail t properly restrain the
sale, this trustee's actions, slum with the
gro&41y inadequate e.Irchase price, wotild
m° .stilt in a void safe." See j , y.

This has led to t1le wnelusimi that if the sale is "void., " then

that results in an ability to set aside the sale. This is affirmed i

ains

w- herein the Court u  p% held,

I Cox" the Court re-cognizes v ' u
bases for ) st -Vsale relief del is in the
oreclosure process itself", i.e., failing to

obsew and



11 aduaI Conflict of

out of the pet fo mance by the Tnistee by
the dual role of ` nistee under RM 61.2
and the attorney for the benefici an ofthe

The nub of this standard is that if there is too, question as to the

fight of possession} Respondents prevails. HoNveve , if there are facts

sbo - win the & -ale gins invalid or void, them Respon nts hasno righ_

of _p ss ssiom

x

f' RGUMEW

A. Thee' vial Court ggd, ky gliti j

f >>€trllftnr.f' °rit hrcl. ifs the

11 A Deed of g̀ust Trustee has a hl -h de Tree of

clMmjp _i th in- G< t?r nl i d h l _ ,

rle.

It is established in Cox w: < l it €au. r that the onlyway for

to avoid the conse ` ue cks of thv ;unawful`,

Detainer Action iullovving a Thistee s Sale is to have a "void sale



Thatt v011 (xT.ur ifThere is sonieprocedural defect or some other

egwglous matt& msults in the sale being void, woes n

to szlY that because the .Deed of Trust foredosure isc;ondticcYte '' without

re-view by a ccurt of li , the fiduciary duty imposed upon the T̀nistee.

beneiic.iarY and must act impartially between them. And quotin

rntt€ Ishrel, ran Flay f €n at':R 1the

Cox Court h61 :

t onetbcless, the Trustee niu t. 'talc .
reason ble zed alb- r€4pr ate steps - to avoid
sacrifice of the debtor propel and hits
interest,' „ Mc.H ghyi Church 3• g at

anal. Crux. vr. Hel: n-RL S z a a

The Cox - princi le Nvas teiteroled in Xjgy a;

the attorney was semfin asTrustee for the bank and wass, aiguabty an

employee"' o the bank byvirtue of having an 1n€ emni4 z reement.

Nvherein bank - indean ified the atturne , The Indemnity

At= ement di not elu€le Tky-  rovisi ns requiri z ,Janes to ado A

the baWes ptvs tin tbout rear to rights, of the borrn ler

f ..

If the agreement M q esti€ n bad
contained such proinsions, w -e N-wnul€ , of
counse, agree - ,kith the ap xllant's>



s rvice,s. nclud —ing any claims asserted by
the granto ` that the Taystee had htt :.Etched
his fidue:i .n ° utty to them.." % cN m Wav

The inference there is that the borrovvees position wws that if

the Trus -tcv adopted the tAnk*s position without regard to the rights

of the borrowers that would be a conflict of interest on its fa

Turning, to - the - iracts as svibrraitted by Appellants temiaar ann,

the l'mstee in,' question, Regional Trristees Senr}csCorporatio

call c' its emptcee to ;state "wo wo r° - for the 1xin ., billy Qac '' end vve

have to do  - vbat they Bray, (C 117) Clearly if it'  the vi, ertan€in; f

the employees of th l`€ istee that they must do the bank's. bidding,

then thiq a ar entv do the bank's bidding Nrvitbout regard to the

right of the liorrower-s (Steffi- nlanns)A The Steinmanns vvere b-On o

buy a little m rep time before the foreclosure sale so that they <could g - et

l dv'Mac to undemtand that the NPV facts taut .hael been inserted into

t}it >aarrtrpn r >rrtt int€ t r t <zi'_?rae test

wanting to grant them the I-LOMP loan. Thy Twstees letter is dated

Tune. 2t, -(m r_,, three before the sale?. tt sttates'essentially that it

Page 114—,APPE.LL-kiNTSAIVIENDEDB,RIEF



mwst do the hank's bidding. Witb mail sen-- ce Appellants wcaul

Not

radical The Trustee eoWd postpone the sale in its. discretion for any

cause the =. `rmistm d enis, advantageous under FA NT 61.E + o4o( ).

Did the legsjatture violate the sMpration of

ow it should be noted. that the Matt-k [ ,egislatur has changed

the st -atute reprding the duty of the Trustee. 111 , ()OS :.C."'VV

t43) the Trustee car Su€cess ir.
I'mistee sha i bave ii fidti&rr
utyor fiduciary obligationation to the

grantor or other awnsons haying an
interest in the rof rt sutaiect to
the Deed of - Tnist.

4) the 'r'rustee or Successsor
Tnistee bas a duty ofgood faith t
the3r hene € lary and

p '

Appellants suhnit;,thtthe .il €ture does not rv tte.

po-wer to UICKW the - Findings of the court in Qqx ot and 

Wav by having a lesser standard than;that of'fiduciar - duty..

g e j' 15 - APPEL STS . N NIDED BRIEF



The Co as, ' 'tio that: lc'T'rt sCe 11w, an

exceedingly high" standard. The  Way court described ho %v a

T .tste* Nvould hek € rider "heightened judicial scrutiny."

For the legislature t c di the mlSe ln, and reduce fh

heightened scrutfiiy set bv- the Courts isa violation of the Sal i -, € €r€.

of Power doctrine, Prior to 2oo8, there  -pus no express statutory € u

attributed to s Tmstee. The t. "OUTts ofWasli-ington have rated about .

the higji standard of duty., In Mari€ e ower

gn

k9-4- j _..5 x thy. Court b0d:

Est  €t'tls., t t'1 - €zs<ti e

Court Opinion Construing a statute ''

bank is that an actual conflict of interest ?'

There is a question of fact A hieh arises to he a g nume issue of

material fast s: to 3hether or not the trist in question had. an

actual conflict of interest. This should not have been resolvt-A under

the 'ifnt can f)r ,Siimmai., ' rtitt3 ment. FAher there were insufficient'

Pa g e t6 ---APP'ELLiN-NTS AMENDED BRIEF



facts to determine the i , -ni s or reasonable minds. could have drawyn

differentamelusions. .

This is emphasized in

iil sty rg.. N - herein, the Court used the Cox, decision quoted abov

id ,stated that an actual tonfli t of nterest bv he °Irwsztex! vvaffld

result in post-Sal € relief;

By refusing to post the sale andstating One West Bank'

Corporationvvas not exercising the beigbtened degree of fiduciary

duty expressed ire these cases..

h Trial Court _gy1g -hyj fing tofind , _enuine is-su

and fair  Iggitghe duel trag

iii 9 e 1 _,. PF ELLaXN , AN EN1. ED BRI EF'.



A'ppell.ant,snit-; turn to the issue of Taal t1lac cing, Th $ i<,, the

press in NA.hi€li the Y ° a , a the borrmver to

refinance their luan to w -hat mav he more favorable terms and .at th

same time commences a formlosure proceeding. Generally speaking,

believi i that thev sire in eu 1 han s'N ith their banker/ lender, the

borrow ignore the DeM ofTr st fowdlosure proceeding, thinking

that the lender %Nll;, approve refinance. ' 'his is exactly zk. =had:

l .r Ial c°r?ecl tc I ell nt . tern ann, `hev -s ere first appiv-, 1 l)y tlie,

lender IndyMae Mongage SeiMccs, a divi -sion of ne West Bank lSB,

to a trial process for a HANIP loan modification (CPa5 and after

Trust Foredosure had been started,, postponed three i::3 tunes and

then just diI-:* P eaK -id, ( P 114, :f °21, 122 and - `l) The J ellant, -;

w- re told in September 2ojo that their T- atinggs - ender the I- OW

processs called '; " V" did not allow them to qt ali . ( i "P 1 t5) In a

re-vi (-,!w ofthe ivumbors -subm itted by t1w. IndyNIMac Mortgage Services

personnel, the Appellants ` Stein:mann realized that the numbers were

errnz eou anal not the numbens, that they h cl actually submitted in

Pebruatt - Of 2010. P 1 MIer Appellants Nvaiterl months, and

akke cl repeatedly, instead o correctin the iicnlers, novv Indy.NIac.



Mortga

approve the loan modification becaus the NP1 numlvrs still did.n "t.

allow HAAR, but the nttnibers, toned .%sere tbe. sautes as the earlier N

and vve.re still 'vTong > , (March ii, ao i), (CP 1 ) ' then to .yMac,,

Mon age SeiAicles stated (Nilarch 29, 011.) that Appellants did-11 °t;

qualit' for ll,"I'P1eumse they had not txmipleted thei ®tr al

moth ratio n " N &. 1ndyMac itself had terminated. (CP 142) Late

011e 1110 th before the't`€ -ust ° S sale Mzk 2: x 201 lndy*Mac'.

l t tg g Services tools tee position that Appellants no longer

qualified bm. a se there w- as any "Immillel t f recica 1." (CP 144)

At that timee it' on one band that Ind t . N ge Sew its '

controlled the I-IAMP process, but there was ran unnamed "ovvne_°x of

the loan that re iced to. del*, the lore l sure sale to Appellants

to straighten uut the >tndyMac Tnisstak s'. (M4 16l qo i) (CP 14,5) The:

Cx),uA must recall that Indy Mac° Mortpkge Senaces is a loan sonicer.

It l_q 110t ) 4.. ulVner of the l ati. It is a division of One Wc st Dank, FS

according to all of the foregoing letters. IfOre gent Bank is the
Z, 

z t r" th y . it lr c rq of the allegede°t•etous IK numbers'. If, a

beliav-acl, Fannie Mae, Res end nt herein, is the òwn filch

cet°tainly It can be expected woul ! ha—v a4sed



thmug1l to - the > ' me " all of the issues, attrii- ut€ d to the N:i'Vt) , the

Steinmanns as well is the termination of the trhil' modification and

they would hm -re been irm61ved in the "i' mm ine t € reclosil esa- le. "

Thal loan setirice , tndy'Mac and Fminie a% the "Owllt,r" Ilad to b

W- plIking together,

i pe lants submit that the conduct of ffidyand/ar.Fwinie

Mae, es nndent herein, violated the co - venant of gam' firth and. fair"

dealing whieb is found in eve r

Fll(-! re- quirement of eantractu.-cal. fair deahx % finds its .Lxasis in

RC's' 2AA -203 - w.h!erein it is stater'

Obligation o g ) d faith Every contra
or ciutv uithin this `i impose. an
obligation of good iaith'in its
eto ri,ance or enforcement.'>

The case of k 9 y Evans 1< n- A88i 1170

discusses tlmsindicates that the Courts of the State'

ofWashington have em hasized, good faith ciealing undere - tire

pefformance ofcontracts, c:iting Peter Pan Setif(?o -,; tnc. v. l m

17otmd C€3- 1
r

W ff' `- 7 E,9 _ _1 W7_) ld Offit

sueh cases. .t f(x)t rate in Lich rg ell points otit that fhe Principle of



good faith goes ba& - 'to the, fine of the Rorr arts> Ljgb r ekR,,supra

page 893 ML

The Court ofAppeals c e - 4ft tl A SecuritNLaqte Ban

Wm k ) p. 8Z') 7 P -qd W., (199L.Wuses this case to r vertlrrrr a t̀'r

QpurVs Order of Summa:rRy JuAgment for a couple that were.

attempting to refinknice their dairy. herd loan. and ,% foiled. by

relratiarrshi - within the bank. Unfaminatety. this ease was

overturned by the Supreme Court in ,1 . d.-e-tt v. Securih Bank

ls6a, L  '< ` Ih̀e supreme ;oi.t  Ot to

that the duty to cooperate, ix, to express the covenant ofgoo fait

and fail dealing exists only ire relation to performance of the specific

cont€aet ter€ , it lei

A . PIE"Ilants submit that the Su remle Court case of Ba Ott is'

distingti isle l l< ri z B 1l rt' r rtt r. t r r et t ti

Prornissory NNote, and Deed of g̀ust were the only question, there

there is ono question that there is no violation of a covenant ofgoo



faith and :fair dealing merely to enforce the defaulted note. However

once the putativo lender, ffidy ac Mottgage Sen ices, starts doom the

path of loan modification andgoes to the extent of having, them make'

application through a federal stimalms provision, than there is a g d

fdth requirement tl at they eom lete the application properly. Ina

loan modifluit -lon, there is a. "nm ," arrangement bets -i n'wbat. was

believed to be the lender and the borrower. 'During this process 1 t ,

sides must, act in good faith to- w-ardl the other.

Doesthe failure o diseJose thedecision -- r€ jaz

ovyner of thg I —in. - ,jolate the coy -enant ofgQpd faith an , fair ale hn

The procedureure ur leak: thereof followed ley lndyMac Mortgage,

sell ices and Or Ma.e% doe—s I pasis the

s ell test. IndyMac Mortgage Services is apparently processing the

loan moth c, ifion. There is are undi- sek:sedl %Avner" vvho has denied

the lean modificationn and or a. postponement of the Trustee "s Sale .

presumably based can information erroneously fail to it by Indy a€>:

II nralcit g a l i (jing that there is no g n € -iir1 isame of material fact the

Trial court ha precluded Appellants Steinmann fro n presenting its

ffil_l easo to determine bo:'all of' these 'e- moneou niatters, were.



interrelated which rest lts, in the Appellants, Steinmann :losing their

nie.

Anticipating that 1: spondents estxmd IAN' indicating that

the Steinananns should have brought an acti(m to en1.o n the &fl

ppellants poazit out that their last notice that they Y,wx d not

post one S.he. wale? o f 44 A 4.cei ed not Car ie than June A , .-,j ,D+o o a mere

tvv days Yore the salt sc=heduled to occur, As a practical

matter, then" w -as not sufficient time to bring a

6Does the failure toc:orrcwt misinfor in the

login modification interfere with the modification process and breach

thta cent torat'a cditl

Scat d ,mother %.vq M Ward ,% Coldyell Banker thcrc is aa'

pfli nc4)le oflaw. - that states,

party Nvill not interfiete - ith
er paity's performance, but N .Niel`



V couthwing to proddy erroneous inforn—lation to 0 - 10 ' oWtIet

and to correctly and in good faith propels the loan modification, the

Appellants ability to perform mas interfered with, It imas suggested to

flie ì rial Court f at'the Respondent Fannie Mae was a. participam ill

this interierence. for reaso s that could not be developeded under the.

mstrict oms of a, Motion for inmaT ° ' Judgment, b because those

vvere asterkd facts raiscA before the Trial Cout , tbon the Trial Court

should have denied 'l espondent`s otion for umll...nw Judgment

and allowed the facts to be developed and determined by the trier o

fact as to whether or not the interference. h.- Respondent or their

agents were smch that'the w)ssession of the ppellants'' rq rty

follow the. rJ t ush—.te'sSale sbould n t be allowed,

Ih "txltt> l:l " prixess, depr Matt f an rtilitF

to deal directly with the tme ourner oftheir loan. This failure is a

ffiflure to follow. the prescriptions oft} e z ot : uclidal trustse"S ;gale

0. sot''

mated facta who tbe actual 11 der Vpe ;& iit t-t

1-1 a g e 124, — APPELLAIN'ISAMENDED BRI E



Note and. De -d oft mz .-t therefore Avhich entity is ,actulLv etiti. lc-, t -)

Does't1v failti -re bytle'€AI  eq

benefician. to affirm it is the bolder of the Pro€ iKory Note result in a '.

procedural om- Ission ivi voids the foreclosure sale?

Since it has been establLs ed that the Tms oefs Sale nma.N be-

void if there is a det t In the formlosure proccss, or a failure to

obse , e the statutes prescriptions, Appellants now turn to failure of

either the es and nt or the rr stee to produce the original:

Prow islsor, Note and Uve l of Trust, In its' rebuttal to . llants'

r sistanim to its' Motion for a maiii ',Judgment, Respondent's

c- 01111sel e ll tbis' "slow me the note" ar : tment, S then cite:

cases v hich apparently derky the ability of the. beneficiary to € btain

tyre,sentm.entall ofwbic are unreportedc.

l-lo " becausse of the apparent .IaF:k of appropdate

processes throLi ho€ t the United SUites,'"Tashington. State.; U ure

did nuke a requirement that found its vmy to t CVV 6t.24, 1, oY The

legjslat on %vm; en rossed $enate Bill j8io adopted in -,)o9 whicb



added the following provision to the requisites to Tnistee s scil

section."

al that, for residential real property,

pnefician is the mmer of any
omisso icy Nate or other obl g;

ande r'the penalty of peijury satin

Promi ;ory Note, or either ohli ation
cc tired lid' the Deed ol` Tnist shall be,

suffilchent proof as required under this
sub tion.

h) Unle ss the r̀tus Has -Onhat ,d hi-,-;'
or htv duty under . ,, V61.24.010(4), the.
Thrust e iL' entitled to rely on the

proof req. pireel under this iibsec°tion:

There ks nothing in,' the record produced by 'Resjxmd n;i that

indicate fliat Regional Tn -lste rSeMees ) rpora i€ ll,

e.x,°e.r re,tR.ivr- stich a deolarati n - Lin penalty, o , c¢. i-Lii ,. Thereisn

reference to such adocument and none vv &.s ever produced. h̀ere i ,

no qw-stion, from the- - tecord thatAppel-lants nlad- e evident their

concern. to IndNAM.ac Mortgage Services and to Regional Trustee-

SIKA'iCeS COrKMA1011 ( CP x.46 and 148) Thes 'tell all deaf

ears. s. .l ilkMac admitted it clues not have the. on inal it e uMeRtS. (C.
P a g.e 126 -APPELLANTS A D D BRIEF'



t4q and t51) The Trustee apparently violated its duty; to assure that

the appr pt °late heneficiaty owned the NOU-,t < i)d s11ppoi ing De(-.1d cat

TrtL-,t. While the "owner" is referred to in se erel items of

correspondence from In ymae Moagage Set -Goes, there vv-as never apt:'

i entifi ation of who the °u veer" ac ?teal Naas at any given tune. (CP

142, 144:, 144 and 145) Yet the"Notice offnistee's, Sale" identifies,

One %est Bank, FSB, as t1w, huller of the $ } l~iettc- clal biteteat." in

FebrUary 2011, (CP 129)

IS. Does CI, 'V '".

Ye'to the Gnanto Bpn. r that it is a;hol th

f > mst

Beyond that requirement, -which Respondents' counsel'

aclnow - her Nlemorandum ofAutlior€tles-, (CP X6- /) the

failure to comptY with RCW 62, 01 et se q cauld leave: the

Respondent the inability to enforce the collection of or foreclosure of

the t3asic promissory tote promissoiT notes is a .negot abl_

instrument and the nforeetnent of those lnstrt ments: are e ispOsit ve

tttder RCW 6 A,3-30-1- et Sep, The' D exi o Trust that ;gym- t - cis a



t

metbodol€ gy for enforcement of the t rnis of tb Pr °car issNote,

Since there ,wis never any effort by the ltes rnrn ent or

Ir dyINlac klot g e Syr -ice; or ally of the relate to plxwe to

either the. 'Trustee or the Ap1*Alanta that theywere. actualty the

holders of the real Prouds'So -nNot*, then there sb.o rld r - lot have twen

an Order Grauting : esparderit's, - fDr~'Sunirawy utlnerrt

hecause there is a material issue offact. Did the Respondent or the

tur c c IrI; cr rit c all have the Pror issorN., Note in question? Was

it a holder? Sine that has never been %itisfied ' eit ky RCW

61 - 24- 0300, or by lie emai. .id iiiider ItCW 6• >t 3.3()I. et Seq., €berr,

there. - w-ere cic ly issues of (fact that were unresolved. I the;

foreclosing entity was riot the holder ofthe roar ssor rNote, their it

had no right to col'Aplete theT'rustee'sSale and the ;gale is Y'-'OkI

Therefore, the' Trial Court erred in granting Respondents' Motion for

Surninar y Judgment on this issue.

CONCLU

Astatidard uf rep -.!w fo, r a Motion for Summary Judgment is

that If r asona ale mind from
P a g e 129 -APPELLANTS AIVIli.NDED



undisputed flct -" or if all the fiac , nccos&my to dcter€ isle the issues,

are nf3t present, tl1ty ant o .`i€'€' Jgment woulid e

improper. While the standard in Unlim&ul Detainer matters- arlsi

out # "f tltc De'e'dcifTi: ust fior cics ure, i15 to determine %vbo is entified

to possession, ;the case law zs clear that if there is tt failure, to obsen e

Is an actual conflict of interest on the dart of the Trusee then the

sale is void alld the Durchaser atthe '].'rustee'sSale is nk)t entitled to

Possessi m

N 11 t tal a - nit: tl .r t its  cal . 1 tl tl c .:=  t x " s

a signmenis dferror the ppell nts brought forth sufficient facts t€?,.

rise a question under should have result l n.

the Trial Court der*ingRespondent'sotion for SummaI3 ;

h.Agment;

TheI'mstee clearIv has an amnfl conflict of interest bV

indicting that they "wnrk for the bank a must do -,,v. hat tb, bank

says." In fact, three,,( 3) daYs before the. Trustee's Sale, the Trttstee

once again ref. €sed to postpone the sale &aying that "thebank" says it

lP  g c 129 -AP }.'E.l,rl_.AIN lid A . ENDED :l -RI l F



ct'tlro tnatter by ti';I'-r htr

sale for and wuse vv ich it

The convoluted process that vvas carried an between the.

alleged hokler of the loan,, t idyMac - lortpa e Seraice" a ivison, of

One NATest Bank x'1e, lYttlhtiii  Mae begs €yrel:ulity , .

Indy-A ac process s the loan modification on faulty facts anti reifascs;

t , corrmt th(: fict , alt`: ,shits information receivccd from a CPIA and

Appellants themseh.-,e . Ttuzy, it, say the Appellants have fdllcd to

complete the tml''perlod, whicb tTidyN1 ac. itself had terminated.

later - it says, - there is art imminent lò eclosum and therefore, the

t `ovv , ner"' %von Apone t eTrustee's Sale. So r. °ho i' ' reallyin .

control of this im - ? ' Tbat,is the m-ysiti in question. That is  v the,'.

Trial Court should have indicated that there Nv insufficient facts U.)

inerit a:ppro l of the Twlbticin for Sun- inlaiy Judg ent, bK-mmt the -,re

was an appearaniw that soraebody In the lending side otthings failed

to obseive the statutanp prescriptions, in addition to the Tmi ce

11aviliganactual conflict of intei }cs;ts

kiA thA, lastly, i; o the c l r is n - vvhen tl ° ì i t coult .

failed to find i&wets € f fact concerning Nvvh€ , actually owned the

Pa g c 3o -APPELI-,, AMENDED BRIEF



Promisaory Note and the DeedoTrost. The Trial Court bought into

esponden ` use of unptblhe opinions, whercin it stated that

NN°lls Op
I

p0sed to a "show me the note."` defense, T e tnit is o € ne

re, 1ly c t ld stato - who the 'beneficial owner tth- .'Note and Deed of

Trust vv-as. It started out being the One We "A Bank In the. INSo

Tiuste ° Sal , but may have really been Fa nip M ae, espon. dent

herein, vvhn ends up being the ovvnen All borrovver.s, inclu b-ig

Appellants, have a right to . now who is behind the foreclosure ivhich

leac1s to the "sacrifce of d

The , Durt Of Apj a1, sl ou -1d fiiii that there vvere ce.Itain

slues which sbou1d ' have. been -tvsolved by a trier cyf fact and not on

pima , sou gment> If any one € f the foregoing arguments is

I nt thin tl l , niw t be -set asideand

Respondents denied, -

Court entered an Order

Grand €; Sum €nab Judgment, this matter sbould be remanded to

allow the uaking ofevidence hyr a trier of fi, ct'!



Dated tbis clay of August, 20.12,

BRIAN H. WOLFE, P.C.

By
Brian H 'Wolfe, *o4l,66
mtoruey for Appel] ants
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